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United States of America, 


—v.— 


Appellee, 


Francisco Artieri, 


Appellant. 


BRIEF FOR THE APPELLEE 


Statement of the Case 

The appellant Francisco Artieri ami live others (Ed¬ 
ward Arnott, l 'rawford Couch, Ismael Estrada, Efrain 
Garcia and Graeiano Gonzales) were indicted on April 
13, 1973 l»v a Federal Grand Jury sitting at Hartford, Con¬ 
necticut. The defendants were charges! with i>ossession of 
<»9 grants of heroin with intent to distribute and with 
distributing .16 grains of heroin both in violation of Title 
•21, United States Code, Section 841(a)(1). The defendants 
were also charged with conspiracy to distribute, and |his- 
session with intent to distribute heroin in violation of Title 
21, United States Code, Section 846. 

The appellant entered a plea of not guilty to each of 
the three counts on May 7, 1973. The five other defendants 
all pleaded guilty on or before December 19, 1973. 

Trial bv jury commenced on December 19, 1973 liefore 
the Honorable M. Joseph lllumenfeld, United States Dis- 
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trict Judge. During the two day trial a Federal narcotics 
agent testified that he had received the heroin from co 
defendant Estrada on February 22, 1973. Estrada himself 
testified that he had participated in the sale of the heroin 
by the appellant to the agent because the appellant had 
promised him 12 bags of heroin. The jury deliberated 
for less than one hour and returned a verdict of guilty 
on all counts. 

On May 10, 1974 the appellant was sentenced to the 
custody of the Attorney General for a period of three years 
to be followed by a special parole period of five years 
pursuant to the provisions of Title 21, United States Code. 
Section 841(b)(1)(A) on each of the three counts, to run 
concurrently. The defendant’s original bond of |5,000 was 
continued pending this appeal. 

Statutes Involved 

Title 21, United States Code, Section 841(a)(1): 

§ 841. Prohibited acts A—Unlawful acts 

(a) Except as authorized by this subchapter, it shall 
be unlawful for any person knowingly or intentionally— 

(1) to manufacture, distribute, or dispense, or 
possess with intent to manufacture, distribute, or 
dispense, a controlled substance; or 

Title 21, United States Code, Section 846: 

§ 846. Attempt and conspiracy 

Any person who attempts or conspires to commit any 
offense defined in this sul>chapter is punishable by im¬ 
prisonment or fine or l>oth which may not exceed the maxi¬ 
mum punishment prescribed for the offense, the commission 
of which was the object of the attempt or conspiracy. 

Pub. L. 91—513, Title II, § 406, Oct. 27, 1970, 84 Stat. 1265. 
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Questions Presented 

1. Were the extra-judicial declarations of the co-con 
spirators admissible against the defendant—appellant? 

2. Was the evidence sufficient to sustain a verdict of 
guilty on each of the three counts? 

Statement of Facts 

On February 21, 1973, Wayne Drew, a Special Agent 
with the Drug Enforcement Administration, operating in 
an undercover capacity, met with co-defendant Edward 
Arnott outside of Lindy’s restaurant in Willimantic, Con¬ 
necticut (Tr. p. 11).* Agent Drew had purchased heroin 
from Arnott on previous occasions (Tr. p. 12-13). After 
an unsuccessful attempt to locate the defendant Artieri 
at a local grocery store the two men returned to Lindy’s 
restaurant where they were joined by co-defendants Efrain 
Garcia and Ismael Estrada. About ten minutes after his 
arrival at Lindy’s restaurant Agent Drew observed Artieri 
walk by his table, look at both Arnott and himself, and 
the proceed to the bar section of the restaurant which was 
out of sight of the agent (Tr. p. 16, 44). 

While seated at the table with Garcia, Estrada ami 
Arnott, Agent Drew was asked if he was interested in 
purchasing three ounces of heroin for $4,000 (Tr. p. li l. 
After Drew indicated he would pay $3,500 Estrada stated 
he had to talk to “the man” and proceeded into the bar 
area out of sight of the agent (Tr. p. 18). Estrada re¬ 
turned and the negotiations continued. After Estrada left 
the table a second time to see “the man” Agent Drew agreed 
to purchase the three ounces of heroin for $4,000. Estrada 


* References marked (Tr. p. 


) refer to trial transcript. 
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testified that while in the bur section he met with Artieri 
and discussed the deal (Tr. p. 91). Estrada testified that 
the heroin belonged to Artieri and that he had become 
involved in the deal Itecause Artieri had promised him 11’ 
bags of heroin for his own use (Tr. p. 97-98). 

Arrangements were made to complete the sale at the 
Frontenac restaurant in Willimantic that same evening at 
7:30 p.m. Howev-r, when Agent Drew arrived at the Fronte¬ 
nac at 7:40 p.r Je found no one there (Tr. p. 19). Upon 
returning to Lindy’s restaurant about an hour later Drew 
was told by Garcia and Estrada that they had not seen 
his car at the Frontenac (Tr. p. 20). After attempts to 
proceed with the sale that evening failed, arrangements 
were made to meet at the Frontenac restaurant at one 
p.m. on the following day (Tr. p. 20). 

The following day at approximately 1:20 p.m. Drew 
met with Garcia and Crawford Couch at the Frontenac 
restaurant. Drew was advised that the heroin would not 
be available until approximately 5:00 p.m. After Drew 
indicated that the heroin would have to be available sooner 
or the sale would not go through Couch stated that he 
would attempt to locate the man and would be back at the 
Frontenac within an hour or an hour and a half (Tr. 

p. 21). 

Approximately un hour later, at 2:30 p.m., Agent Drew, 
Garcia and Couch met again at the Frontenac (Tr. p. 221. 
At 3:00 p.m. Estrada arrived and told Agent Drew that 
he had just met the man, who he referred to as “Peba,” 
who was arranging for the delivery of the heroin and he 
was now awaiting that delivery (Tr. p. 23). Estrada and 
Couch testified that “Peba” was the defendant Francisco 
Artieri (Tr. p. 88, 127). 




At 3:15 p.m. the appellant Artieri arrived at the Fron 
teuac and proceeded to a seat at the end of the bar away 
from the table where Agent Drew, Couch, Garcia and 
Estrada were seated (Tr. p. 25). Estrada approached 
Artieri and after a brief conversation returned to the table 
and stated that the heroin would be there in approximately 
twenty (20) minutes (Tr. p. 25). 

At approximately 3:25 p.m. Graciano Gonzales came 
to the front of the restaurant and was identified by the 
individuals seated with Agent Drew as the man who was 
bringing the heroin (Tr. p. 27). Artieri, accompanied by 
Est.ada, had a conversation of less than five (5) minutes 
with Gonzales in view of Agent Drew who remained inside 
the restaurant with Couch and Garcia (Tr. p. 27). Gon¬ 
zales then departed the area and Artieri returned to his 
seat at the end of the bar (Tr. p. 27-28). Estrada re¬ 
turned to the table und stated that there was going to be 
another delay (Tr. p. 28). 

Estrada, Garcia and Couch then explained to Agent 
Drew that when Gonzales returned Plstrada would meet 
him in the men’s room and provide him with a sample of 
the heroin for testing. Drew was to enter the men’s room 
when he saw Gonzales leave (Tr. p. 28-29). 

Approximately one hour later Gonzales entered the 
P'rontenac and had a brief conversation with Artieri who 
was still at the end of the bar (Tr. p. 30-31). Estrada, 
followed by Gonzales, then entered the men’s room (Tr. 
p- 30-31). Upon Gonzales’ departure from the men’s room 
Agent Drew was told by Couch that it was time for him 
to go in the men’s room (Tr. p. 31). Inside the men’s 
room Drew received a sample of the heroin for testing 
from Estrada (Tr. p. 31). Then, as had been previously 
agreed. Drew proceeded to his car where undercover Agent 
John Alhano was to test the heroin. As he departed the 
restaurant Agent Drew noticed Gonzales talking to Artieri 
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at the end of the bar (Tr. p. 32). After a field test 
proved positive the defendant* were placed under arrest. 
Agent Albano recovered the package of heroin from a chair 
at the table where Agent Drew, Touch, Garcia and Estrada 
had been seated (Tr. pp. 34, 3(i). 

ARGUMENT 

I. 

The extra-judicial declarations of co-conspirators 
were admissible against the defendant-appellant be¬ 
cause there was proof aliunde of the conspiracy. 

The declarations and acts of a co-conspirator made in 
furtherance of the conspiracy and during its pendency arc 
admissible against his partner in crime on the theory that 
each conspirator is the agent of the others. United Staten 
v. Alsondo. 48b F.2d 1339, 1347 (2d Cir. 1973). United 
Staten v. G~nnel1o, 365 F.2d 990, 995 ( 2d Cir. I960), cert, 
denied, 386 U.S. 1019 (1967); United Staten v. Uinhkin, 
317 F.2d 634, 037 (2d Cir.), cert, denied, 375 U.H. 827 
(1963); United Staten v. Lev, 276 F.2d 605 (2d Cir.), cert, 
denied, 363 U.S. 812 (1960). However, such evidence is 
admissible only if the defendant’s participation in the 
venture is shown by independent evidence, or proof aliunde. 
United Staten v. Calarco , 424 F.2d 657, 660 (2d Cir. 1970); 
United Staten v. Oeaney, 417 F.2d 1116, 1120 (2d Cir. 
1969), cert, denied, 397 U.S. 1028 (1970); United Staten 
v. Stadter, 336 F.2d 326 (2d Cir.), cert, denied, 380 U.S. 
945 (1964). 

The order of proof is a matter within the sound dis¬ 
cretion of the trial judge. United Staten v. Cannino, 467 
F.2d 610, 616 (2d Cir. 1972); United States v. Sansone, 
231 F.2d 887, 893 (2d Cir.), cert, denied, 351 U.S. 987 
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(1950). If the evidence is admitted “subject to couuection” 
the prosecution must ultimately prove “participation in the 
conspiracy, by the defendant against whom the hearsay iB 
offered, by a fair preponderance of the evidence independ¬ 
ent of the hearsay utterances.” United State* v. Geancy, 
supra at 1120. 

As Judge Waterman pointed oat in United States v. 
Jtayland, 375 F.2d 471 (2d Cir. 1967), “the independent 
evidence need not, as appellant suggests, be so clear and 
convincing as to compel, absent contradiction, a finding of 
fact sought to be proved.” Id. at 477. See Geancy, supra 
at 1119. 

In the case at bar the conspirators, excluding Artieri 
and Gonzales, met with the undercover agent on a number 
of occasions both at Lindy’s restaurant and at the Fronte- 
nac restaurant during a two-day period. Artieri was 
present at both restaurants on most of these occasions. 
Moreover, at almost every critical juncture of the con¬ 
spiracy Artieri met with one or more of the co-conspirators. 

On February 21, 1973 at Lindy’s restaurant Artieri 
looked at l>oth co-conspirator Arnott and undercover Agent 
Drew prior to entering the bar section of the restaurant. 
Of critical importance is the testimony of co-conspirator 
Estruda who testified that while in the bar he discussed 
with Artieri the deal “to sell some heroin,” that it was 
Artieri’s (Peba’s) heroin and that he had been promised 
12 l»ags of heroin by Artieri if he would participate in 
the deal (Tr. p. 91, 97-98). On February 22, 1973, at the 
Frontenac, Artieri spoke with co-conspirators Estrada and 
Gonzales on several occasions during critical junctures of 
the conspiracy including conversations with Gonzales im¬ 
mediately prior to and following the transaction in the 
men’s room. 
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The government submits that the testimony of Estrada 
clearly permits the inference that Artieri not only par¬ 
ticipated but played a key role in directing the activity 
involved in this conspiracy. When Estrada’s testimony is 
considered with the rest of the evidence, excluding the 
extra-judicial declarations of the appellant’s alleged co¬ 
conspirators, there is ample independent evidence that the 
appellant associated himself with this venture. United 
States v. Catabro, 449 F.2d 885 (2d Cir. 1971). 

II. 

The evidence was sufficient to sustain a verdict 
of guilty on each of the three counts. 

When viewing the evdeuce in the light most favorable 
to the government it is clear that the proof at trial sup¬ 
ports the defendant's conviction. United States v. Sisea 
(Klip Op., 2d Cir., May 10, 1974, at 3422); United States 
V. McCarthy, 473 F.2d 300, 302 (2d Cir. 1972). 

As previously stated, since Artieri’s participation in the 
venture was established by independent evidence, the hear¬ 
say declarations of co-conspirators were properly received 
in evidence. Therefore, the Court had before it not only 
the evidence of Artieri’s actions during the conspiracy 
and the testimony of co-conspirator’s Estrada and Couch, 
but there was also Estrada’s extra-judicial statement that 
it was “Peba,” who Estrada identified as Artieri, who was 
the man arranging the delivery of the heroin (Tr. pp. 
23, 88). 

While evidence of mere presence at a meeting, without 
additional facts, is not sufficient to support an inference 
of participation in a conspiracy, United States v. Stewart. 
451 F.2d 1203 (2d Cir. 1971); United States v. hear sc, 
444 F.2d 02 (2d Cir. 1971 ), the prosecution does not have 
to show that the defendant personally received the pay- 
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iueut or hand-delivered llu* heroin. United Staten v. Morris, 
-99 F.2d 100, 102 I I’d Fir. *, cert, denied, 301 U.8. 883 
(1939); United Staten v. Rossi, 219 F.2d 012, 014 (2d 
Cir.), eert. denied, 349 U.8. 938 (1955). The teHtiinony 
«»f Estrada and hi* extra-judicial statement coupled with 
the other evidence permitted the jury to find that Artieri 
“arranged and directed" the Halt even though lie attempted 
to remain physically detached from the actual transaction. 
United Staten v. Sinca, nu/)ru at 3423-24; United Staten v. 
Morris, su/iru at 102. 

The appellant's claim that “reasonable men could not 
possibly have lielieved (Estrada) beyond a reasonable 
doubt” is without merit (Brief for Appellant at p. 5). 
The fact that Estrada was a co-conspirator with a criminal 
record who may have believed he would personally benefit 
by testifying against Artieri does not disqualify him as a 
witness but only affects the weight of his testimony which 
is “a matter for consideration by the jury and not bv this 
court.” United Staten v. Rainone, 192 F.2d 800 (2d Fir. 
1951). See Bur ye v. United Staten, 332 F.2d 171, 174 (8th 
( ir. 1904); United Staten v. Rone niter;/, 195 F.2d 583. 592 
f2d Fir.), eert. denied, 344 TT.8. 838 (1952). 

CONCLUSION 

The United States, for the reasons submitted, re¬ 
spectfully urges that the judgment of conviction be 
affirmed. 

Respectfully submitted, 

HaKOM) .1. I’lCKEUSTKIX 

United Staten Attorney for the 
District of Connecticut 
915 Lafayette Boulevard 
Bridgeport, Connecticut 00003 

A minin' 8. Dabuowski 
Annintant United Staten Attorney 
for the District of Connecticut 
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